Carol
Thank you for your message.
The short issue is why the above land should or should not be registered as a village green.
You tell me that the land has been designated as an open space in the neighbourhood plan.
I have looked at the title to the land which I attach. You will note that there are no adverse
entries. You tell me that at one stage that there may have been a restriction on the register (now
removed). The restriction inferred that the land was evidently acquired for the purpose of the
Physical Training and Recreation Act 1937. Land held for that purpose is now deemed to be held for
the purpose of the s 19 of the Local Government (Miscellaneous Provisions) Act 1976 (see s 19(5)) –
i.e. for recreational facilities. You will be aware that s 19 amongst other things empowers the
Council to provide recreational facilities:
19.— Recreational facilities.
(1) A local authority may provide, inside or outside its area, such recreational facilities as it
thinks fit and, without prejudice to the generality of the powers conferred by the preceding
provisions of this subsection, those powers include in particular powers to provide—
(a) indoor facilities consisting of sports centres, swimming pools, skating rinks, tennis,
squash and badminton courts, bowling centres, dance studios and riding schools;
(b) outdoor facilities consisting of pitches for team games, athletics grounds, swimming
pools, tennis courts, cycle tracks, golf courses, bowling greens, riding schools, camp sites and
facilities for gliding;
(c) facilities for boating and water ski-ing on inland and coastal waters and for fishing in such
waters;
(d) premises for the use of clubs or societies having athletic, social or recreational objects;
(e) staff, including instructors, in connection with any such facilities or premises as are
mentioned in the preceding paragraphs and in connection with any other recreational
facilities provided by the authority;
(f) such facilities in connection with any other recreational facilities as the authority
considers it appropriate to provide including, without prejudice to the generality of the
preceding provisions of this paragraph, facilities by way of parking spaces and places at
which food, drink and tobacco may be bought from the authority or another person;
and it is hereby declared that the powers conferred by this subsection to provide facilities
include powers to provide buildings, equipment, supplies and assistance of any kind.
(2) A local authority may make any facilities provided by it in pursuance of the preceding
subsection available for use by such persons as the authority thinks fit either without charge
or on payment of such charges as the authority thinks fit.
I have set out the first two subsections to demonstrate the scope of s 19 which is relevant to the
land’s being or becoming a village green.
The designation of land as open space in a neighbourhood or local plan does not change its legal
status or the statutory purposes for which the land is held – such a designation constitutes a
planning consideration. Having said that, the allocation in a neighbourhood plan for development
will preclude a s 15(1) application: see s 15C.
A new village green may be registered in one of two ways:
1
upon the application of anyone who can demonstrate that the statutory test in s 15(2) –
there are modifications in s 15(3), (4) but the principal test is that in s 15(2).

15 Registration of greens
(1) Any person may apply to the commons registration authority to register land to which
this Part applies as a town or village green in a case where subsection (2), (3) or (4) applies.
(2) This subsection applies where–
(a) a significant number of the inhabitants of any locality, or of any neighbourhood within a
locality, have indulged as of right in lawful sports and pastimes on the land for a period of at
least 20 years; and
(b) they continue to do so at the time of the application.
2

by the owner of the land (s 15(8)).

The statutory test in s 15(2)(a) is multi-faceted and requires an examination of (1) a significant
number of the inhabitants of any locality, or of any neighbourhood within a locality, (2) have
indulged as of right (3) in lawful sports and pastimes on the land (4) for a period of at least 20
years. The consideration of these requirements has occupied the Supreme Court on several
occasions in the last 20 years or so – probably more than any local authority matter. As of right
means not with force, not secretly and not with the permission of the landowner. There is an
additional requirement which is pertinent to local authorities and bodies acting under statutory
powers and that is whether the land is legally capable of being used as a village green i.e. does not
conflict with the statutory purposes for which the land was acquired and is held. Clearly, it follows
that an owner of land cannot dedicate land as a village green if to do so would conflict with the
statutory purposes for which the land was acquired and is held.
The recent case of R. (on the application of Lancashire CC) v Secretary of State for the
Environment, Food and Rural Affairs Supreme Court - [2019] UKSC 58 - 11 December 2019
explained position.
Summary
It was implicit in the majority judgment in R. (on the application of Newhaven Port and
Properties Ltd) v East Sussex CC [2015] UKSC 7, [2015] A.C. 1547, [2015] 2 WLUK 801 that
land which was acquired and held by a local authority in exercise of general statutory
powers which were incompatible with use of that land as a town or village green could not
be registered as such. The test of "statutory incompatibility", as stated in Newhaven, was
not whether the land had been allocated by statute itself for particular statutory purposes,
but whether it had been acquired for such purposes and was for the time being so held,
regardless of how the land happened to be used at any particular point in time.
Abstract
The Supreme Court considered two conjoined appeals against decisions concerning the
registration of land as town or village greens under the Commons Act 2006 s.15.
The first appeal concerned land adjacent to a primary school, owned by the appellant local
authority (Lancashire). The local authority objected to registration of the land, maintaining
that the land was acquired for and remained appropriated to educational purposes, in
exercise of its statutory powers as education authority. An inspector appointed by the first
respondent secretary of state determined that the land should be registered and that there
was no clear incompatibility between the local authority's statutory functions and
registration of the land as a town or village green. The High Court upheld that decision. The
second appeal concerned an area of woodland held by the appellant, an NHS company
owned by the Secretary of State for Health. The land adjoined a hospital. The first

respondent local authority (Surrey) granted an application for registration of the land, but
the High Court quashed the registration, finding that the local authority had failed to
properly consider the question of statutory incompatibility. The Court of Appeal considered
both cases together, and upheld the decisions to register both parcels of land.
The issue was the circumstances in which the concept of "statutory incompatibility" would
defeat an application to register land as a town or village green where the land was held by a
public authority for statutory purposes.
Held
Appeals allowed.
(Lord Wilson dissenting, Lady Arden partly dissenting)
Statutory incompatibility - The balance between the interests of landowners and those
claiming recreational rights should be respected. The court's task in the present appeal was
not to make policy judgments, but to interpret the majority judgment concerning statutory
incompatibility in R. (on the application of Newhaven Port and Properties Ltd) v East Sussex
CC [2015] UKSC 7, [2015] A.C. 1547, [2015] 2 WLUK 801, and apply it to the facts of both
cases. It was implicit in the analysis of the majority in Newhaven that land which was
acquired and held by a local authority in exercise of general statutory powers which were
incompatible with use of that land as a town or village green could not be registered as such.
The test as stated in Newhaven was not whether the land had been allocated by statute
itself for particular statutory purposes, but whether it had been acquired for such purposes
and was for the time being so held. Although Newhaven referred to land "acquired by a
statutory undertaker" there was no reason in principle to limit the test to statutory
undertakers as such. The reference to the manner in which a statutory undertaker acquired
the land was significant. Acquisition of land by a statutory undertaker by voluntary
agreement would typically be by the exercise of general powers conferred by statute on
such an undertaker, where the land was thereafter held pursuant to such powers rather
than under specific statutory provisions framed by reference to the land itself. That was also
true of land acquired by exercise of powers of compulsory purchase. It would be a strong
thing to find that Parliament intended to allow use of land held by a public authority for
public purposes defined in statute to be stymied by the operation of a subsequent general
statute such as the 2006 Act. It was natural to expect that where a public authority was
holding land for public purposes defined by statute which were incompatible with the public
interest identified by implication from the 2006 Act, that balance would be affected. The
proper inference as to Parliament's intention was that the general public interest would in
such a case be outweighed by the specific public interest which found expression in the
particular statutory powers under which the land was held. That general point could be
made with particular force in relation to land purchased using compulsory purchase powers
set out in statute because such powers were generally only created for use in circumstances
where an especially strong public interest was engaged, such as could justify the compulsory
acquisition of property belonging to others, Newhaven explained, R. v Oxfordshire CC Ex p.
Sunningwell Parish Council [2000] 1 A.C. 335, [1999] 6 WLUK 371 followed.
The consequence of a village green designation is two-fold:
(1) the Inclosure Act 1857:
12. Protecting from nuisances town and village greens and allotments for exercise and
recreation.
And whereas it is expedient to provide summary means of preventing nuisances in town
greens and village greens, and on land allotted and awarded upon any inclosure under the
said Acts as a place for exercise and recreation: If any person wilfully cause any injury or

damage to any fence of any such town or village green or land, or wilfully and without lawful
authority lead or drive any cattle or animal thereon, or wilfully lay any manure, soil, ashes,
or rubbish, or other matter or thing thereon, or do any other act whatsoever to the injury of
such town or village green or land, or to the interruption of the use or enjoyment thereof as
a place for exercise and recreation, such person shall for every such offence, …
(2) Commons Act 1876
29. Amendment of law as to town and village greens.
[...]1 An encroachment on or inclosure of a town or village green, also any erection thereon
or disturbance or interference with or occupation of the soil thereof which is made
otherwise than with a view to the better enjoyment of such town or village green or
recreation ground, shall be deemed to be a public nuisance, and if any person does any act
in respect of which he is liable to pay damages or a penalty under section twelve of
the Inclosure Act 1857, he may be summarily convicted thereof upon the information of any
inhabitant of the parish in which such town or village green or recreation ground is situate,
as well as upon the information of such persons as in the said section mentioned.
This section shall apply only in cases where a town or village green or recreation ground has
a known and defined boundary.
The consequence is that a village green may only be used for public recreation and may not be
enclosed or built upon, other perhaps for the provision of small ancillary building e.g. a
pavilion. There is a clear and obvious conflict with s 19 of the Local Government (Miscellaneous
Provisions) Act 1976 and therefore the doctrine of statutory incompatibility applies. The land
cannot, as a matter of law, be designated as a village green.
My view on statutory incompatibility would apply if the land were acquired or held under either the
Public Health Act 1875 or the Open Spaces Act 1906, the two other specific principal powers under
which land is acquired and held for open space purposes.
Leaving aside the legal impediment, one has to consider whether there is any need for such a
designation. A village green designation puts the land into a straightjacket which precludes the use
for other recreational purposes and might constrain the land into the future for other beneficial
public purposes. In my view, the ownership of land for open space purposes and the fact that there
are statutory protections implicit in any proposed disposal of the land: see s 127 of the Local
Government Act 1972, can provide adequate protections.
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